Law's Ethical, Global and Theoretical Contexts examines William Twining's principal contributions to law and jurisprudence in the context of three issues which will receive significant scholarly attention over the coming decades. Part I explores human rights (including torture), the role of evidence in human rights cases, the emerging discourse on 'traditional values', the relevance of 'Southern voices' to human rights debates, and the relationship between human rights and peace agreements. Part II assesses the impact of globalization through the lenses of sociology and comparative constitutionalism, and features an analysis of the development of pluralistic ideas of law in the context of privatization. Finally, Part III addresses issues of legal theory, including whether global legal pluralism needs a concept of law, the importance of context in legal interpretation, the effect of increasing digitalization on legal theory, and the utility of feminist and postmodern approaches to globalization and legal theory.
We are delighted that this tribute to William Twining is being published in his eighty-first year. It is traditional in such a celebration for the editors to attempt to provide a biography of the person whose work is being celebrateda task that in William's case would be a complex one indeed. Fortunately, William has provided us with an intellectual autobiography in his perceptive interview with Manuel Atienza and Raymundo Gama, published here in English for the first time. The picture that emerges from reading the interview, together with the scholarly contributions to this book, is of an intellectual who is a pre-eminent Renaissance man among legal scholars: a bricoleur whose breadth of engagement and vision can be best described as principled eclecticism.
His legal theory combines Hartian positivism, Llewellynite realism and Benthamite utilitarianism with contemporary ideas about globalisation and social justice that are derived from scholars such as Boaventura de Sousa Santos, Amartya Sen and his Southern Voices (Abdullahi An-Na'im, Upendra Baxi, Francis Deng and Yash Ghai). We believe that this volume captures the range of Twining's ideas on law, justice, human rights and globalisation, and we shall leave further consideration of these themes to our contributors. But we do wish in this Preface to engage a little more than the other contributions do with William's outstanding contribution to legal education as a pedagogist, an innovative educational practitioner and an activist reformer. Twining has discussed his engagement with legal education especially in two volumes: Blackstone's Tower published in 7 His intellectual eclecticism is closely linked to his pedagogical eclecticism. Twining's critique of the University of Oxford, where he received his legal education, was that 'there was little sustained discussion of legal education by law teachers, let alone by law students.' 8 Nevertheless, he recognized the value of the Oxford system in promoting intellectual engagement and freedom. Thus H. L. A. Hart's linking of analytical philosophy to jurisprudence introduced 'vigorous intellectualism in the study of law'. 9 Moreover, the Oxford system of tutorials and self-education gave him a sense of intellectual freedom and enabled him to read widely in and beyond the law. This notion of intellectual freedom continues to be central to Twining's pedagogy. The University of Chicago Law School was another formative influence. His experience there, he says, both exposed and provided for some key missing ingredients in my legal education up to then: the linking of law to the social sciences; a dialectical approach to every issue; a highly intellectualized but nevertheless realistic approach to legal practice and the law in action; a demonstration of the interdependence of theory and practice; and a concern for justice. This combined experience formed the intellectual basis for his approach to legal education in Khartoum and Dar es Salaam. 10 In Khartoum his attempt to make the course more interesting by using apparently 'relevant' English cases with stories of camels in the zoo such as M'Quaker v Goddard 11 led to his realization that the issue of context required more than superficial engagement. He describes how he 'threw down a challenge: is that how Sudanese feel about camels? A hand went up. "Aha," I thought, "at last I have got a response." But instead it was a question: "Please, sir, why was the camel in a zoo?" At that moment some scales fell away from my eyes. Twining's Law in Context Series provides key insights into William's own approach to teaching and legal education. His overall perspective reflects, firstly, his general commitment to a pedagogy that promotes intellectual freedom. Secondly, he suggests the need for a sociology of legal education which also explores it in terms of what its graduates are going to be doing, whether acting as pericleans or plumbers in the law, or even working outside the legal professions.
14 Thirdly, there is the promotion of the study of law in context.
This involves rethinking the traditional classification of law subjects to introduce new ideas such as international commercial transactions, broadening the focus of attention so that legal doctrines are rarely studied without reference to the social situations, the problems, the policies, and the processes that constitute the context of their operation. It involved, too, reconsideration of the techniques of teaching and examination to enable students to have room for independent exploration, and a switch from emphasis on knowledge of rules of law to emphasis on the acquisition of skills including both intellectual and clinical skills. The initial intellectual results of these pedagogical endeavours were the innovative books Rethinking Evidence and Analysis of Evidence 21 but the real innovation was in the nature of experiential teaching, involving sociological and psychological experiments to take students beyond traditional rule-based approaches. Such innovative approaches were combined with the twin Realist notions of 'context' and 'skills' in legal education. They permeated the School's clinical programmes, as part of the 'skills' revolution in legal education. In Legal Skills and Legal Education, William set out his skills thesis. 22 'The time is ripe,' he wrote, 'for academic lawyers to take the lead in making direct learning of "skills" a central component of every stage of legal education and training.' He continued: 'Such a change will involve not only shifts of emphasis in curriculum but, more importantly, changes in attitudes and competencies of law teachers, as well as new institutional and collective arrangements.'
23
The law in context and skills approaches to legal education, of which he was an important advocate, have had a significant influence throughout legal education in the United Kingdom and beyond, without replacing the dominant doctrinal approaches to law teaching. 24 The Twining's approach to legal education has always encompassed the importance of reform and reorganization at both the academic and professional stages. In particular, he perceived very early that it was not just the academic stage that needed a skills revolution, but also the professional stage. The latter had no tradition of research and development, so that, as he wrote, 'almost nothing is known about how effective, efficient or worthwhile such teaching is.' 26 Twining's Hamlyn Lectures, entitled Blackstone's Tower, were a strong plea for the integrated reform of both the academic and professional stages of legal education.
27
His active consultative engagement with the Lord Chancellor's Advisory Committee on Legal Education resulted in the Committee's first report reflecting much of Twining's educational principles as the basis for a comprehensive approach to legal education and training at both stages. 28 These included the need for intellectual integrity and independence of mind, core legal knowledge (including general principles, nature and development of law, analytical and conceptual skills), contextual knowledge (including law's social, economic political, philosophical, moral and cultural contexts), legal values (encompassing ethical and social justice values) and professional skills (including acting like a lawyer and appropriate engagement with practice situations).
Unfortunately, the report had a mixed impact, especially in relation to the professional stage, and William himself remained sceptical of its achievements, as he has been of the most recent Legal Education and Training Review. 29 His clarion call has been consistent throughout his career, and it retains its clarity and importance: the need for a thorough intellectual engagement with the multiple needs of, and the factors affecting, all stages of legal education. Paul Maharg suggests, and we agree, that 'Twining has set us a challenge, no less difficult now than it was in 1967. Taken seriously, the challenge may well lead to a remarkable transformation, a sea-change: the lawyer as Periclean plumber.'
